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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO. 43837 
      ) 
v.      ) BONNEVILLE COUNTY NO. 
      )  CR 2014-8190 
BENJAMIN T. HINES, JR.,   )  
      ) APPELLANT’S BRIEF 
 Defendant-Appellant.  ) 
________________________________) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 After the district court relinquished jurisdiction, Benjamin T. Hines, Jr., filed a 
successive Idaho Criminal Rule 35 motion requesting leniency. The district court denied 
the motion. Mr. Hines appeals.  
Statement of Facts and Course of Proceedings 
 Mr. Hines entered an Alford1 plea to possession of a controlled substance. 
(42983 R.,2 pp.138–39, 153.) The district court sentenced him to seven years, with two 
                                            
1 North Carolina v. Alford, 400 U.S. 25 (1970). 
2 Citations to “42983 R.” refer to the record of the prior appeal in Mr. Hines’s case. See 
State v. Hines, No. 43837, Order Granting Motion to Take Judicial Notice (April 11, 
2016). 
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years fixed, and retained jurisdiction. (42983 R., pp.153–56.) Mr. Hines filed two 
motions pursuant to Idaho Criminal Rule 35 (“Rule 35”), one through counsel and one 
pro se. (42983 R., pp.158, 167–69.) The district court denied the motions. (42983 R., 
pp.160, 185–86.) Mr. Hines appealed. (42983 R., pp.163–65) While Mr. Hines’s appeal 
was pending, the district court relinquished jurisdiction. (R., p.17.) The Court of Appeals 
then issued an Opinion affirming the district court’s judgment of conviction and sentence 
and its denial of one of Mr. Hines’s Rule 35 motions.3 State v. Hines, No. 42983, 2015 
Unpublished Opinion No. 716 (Ct. App. Nov. 16, 2015).  
 Mr. Hines, through counsel, filed another Rule 35 motion after relinquishment. 
(R., p.20.) The district court held a hearing on the motion. (See generally Tr., p.4, L.1–
p.6, L.11.) Mr. Hines was not present, but his counsel submitted a letter written by 
Mr. Hines to his counsel in support of the motion. (Exhibit of Mr. Hines’s Letter to Kelly 
Mallard, file-stamped Dec. 7, 2015.) The district court issued a Minute Entry and Order 
denying the motion. (R., pp.32–33.) Mr. Hines filed a timely Notice of Appeal from the 
district court’s order denying his Rule 35 motion. (R., p.32–36.)  
ISSUE 
Mindful of Rule 35(b), did the district court abuse its discretion when it denied 
Mr. Hines’s motion?   
 
ARGUMENT 
Mindful Of Rule 35(b), The District Court Abused Its Discretion When It Denied 
Mr. Hines’s Motion 
 
Idaho Criminal Rule 35(b) provides:  
The court may correct a sentence that has been imposed in an 
illegal manner within the time provided herein for the reduction of 
                                            
3 Mr. Hines challenged only the first Rule 35 motion, filed through counsel, on appeal.  
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sentence. The court may reduce a sentence within 120 days after the filing 
of a judgment of conviction or within 120 days after the court releases 
retained jurisdiction. . . . Motions to correct or modify sentences under this 
rule must be filed within 120 days of the entry of the judgment imposing 
sentence or order releasing retained jurisdiction and shall be considered 
and determined by the court without the admission of additional testimony 
and without oral argument, unless otherwise ordered by the court in its 
discretion; provided, however that no defendant may file more than one 
motion seeking a reduction of sentence under this Rule. 
 
I.C.R. 35(b). The appellate courts have “consistently held” that the last phrase of Rule 
35(b) precludes the filing of a second motion for reduction of sentence. State v. Hurst, 
151 Idaho 430, 439 (Ct. App. 2011) (citing cases). “[O]nly a single motion for reduction 
of sentence, whether written or oral, is allowed in all circumstances contemplated by the 
rule.” Id.  
In State v. Atwood, 122 Idaho 199 (Ct. App. 1992), the defendant filed one Rule 
35 motion after sentencing and a second Rule 35 motion after relinquishment. Id. at 
200. The district court denied both motions. Id. The defendant appealed the district 
court’s denial of his second Rule 35 motion. Id. The Court of Appeals rejected the 
defendant’s request for an exception to Rule 35 allowing “a defendant to file a first 
motion under Rule 35 after the original sentencing hearing, and a second motion after a 
court decides to relinquish jurisdiction.” Id. The Court of Appeals reasoned: 
There is no basis in the Idaho Criminal Rules or by statute for the 
exception Atwood seeks. Atwood’s second motion was prohibited under 
Rule 35. The district court’s summary order denying Atwood’s second 
Rule 35 motion was not an order entered after judgment affecting 
substantial rights of the defendant, because Atwood had no right to file a 
renewed Rule 35 motion. Therefore, Atwood is not entitled to appeal the 




Id. at 200–01. Mindful of Rule 35(b) and Atwood, Mr. Hines nonetheless submits that 
the district court abused its discretion when it denied his successive Rule 35 motion 
filed after the district court relinquished jurisdiction.  
CONCLUSION 
 Mr. Hines respectfully requests that this Court vacate the district court’s order 
denying his Rule 35 motion and remand this case for further proceedings.  
 DATED this 26th day of May, 2016. 
 
      /s/_________________________ 
      JENNY C. SWINFORD 
      Deputy State Appellate Public Defender 
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